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QUESTION PRESENTED FOR REVIEW

Whether the lower courts failed to comply with the Court’s common-law
and First Amendment jurisprudence governing public access to court filings and
proceedings, where the lower courts sealed all court filings in a federal habeas
corpus case, as well as the entire docket of proceedings in the district court and the
court of appeals, without articulating any findings to support sealing, and without
considering the possibility of merely redacting those portions of the filings for

which sealing might be legally justified?
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INTERESTED PARTIES

There are no parties to the proceeding other than those named in the caption of the case.
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IN THE
SUPREME COURT OF THE UNITED STATES

No:

M.K.B.,
Petitioner,

Y.

WARDEN, et al.,
Respondents.

On Petition for Writ of Certiorari to the
United States Court of Appeals
for the [ ] Circuit

PETITION FOR WRIT OF CERTIORARI

M[ 1K[ 1 B[ ] respectfully petitions the Supreme Court of the United

States for a writ of certiorari to review the sealed and unpublished judgment of the United States
] Circuit, rendered and entered in [

Court of Appeals for the [
], which affirmed the U.S. District Court’s

refusal to unseal certain pleadings and the record below.
OPINION BELOW

A copy of the decision of the United States Court of Appeals for the [ ] Circuit,

which affirmed the district court’s order refusing to unseal certain pleadings and the record, is

contained in the Appendix (A-1).



STATEMENT OF JURISDICTION

Jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1) and PART T of the RULES
OF THE SUPREME COURT OF THE UNITED STATES, and the Court’s decision in Globe Newspaper
Co. v. Superigr Court, 457 U.8. 596, 602-03 (1982) (public access litigation not moot because
it is capable of repetition, yet likely to evade considered plenary review). The decision of the
court of appeals was entered on March 31, 2003. This petition is timely filed pursuant to Sup. CT.
R. 13.1. The district court had jurisdiction of this case pursuant to 28 U.5.C. § 2241. The court
of appeals had jurisdiction of the appeal pursuant to 28 U,5.C. §§ 2253 and 1291, which give the
courts of appeals jurisdiction over appeals of habeas corpus proceedings and all final decisions of
the district courts of the United States. In ad;iition, the court of appeals had jurisdiction over the
First Amendment and common-law public access claims in accordance with the Court’s decision
in Globe Newspaper Co., 457 U.5. at 602-03. The appeal was timely filed on February 21, 2002, -
[

], that disposes of all ¢laims between the
parties to this cause,
CONSTITUTIONAL, STATUTORY AND OTHER PROVISIONS INVOLVED

Petitioner intends to rely upon the following constiitional provisions, treaties, statutes,
" rules, ordinances and regulations:
U.S. CONST. AMEND. I

Congress shall make no law ... abridging the freedom of speech, or of the press,
or the right of the people peaceably to assemble, and to petition the Government
for a redress of grievances. '
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STATEMENT OF THE CASE
Petitioner was the petitioner in the district court, appellant in the court of appeals, and will
be referred to by name or as the petitioner, Respondents [ ]and [ 1,
will be referred to as the respondents or the government. The record is noted by customary
reference to record volume and docket numbers.
Petitioner has been released on an agreed $10,000 Immigration Bond. Appendix (A-T).

Course of Proceedings and Disposition
in the District Court

Before the smoke had cleared from 9/11, countless innocent Middle Eastern men were
secretly detained in the United States. One of the detainees was the petitioner, M[ 1K[ 1]
B[ 1.

Initially, Petitioner was held in the custody of the Immigration and Naturalization Service
as an overstay. He is married to a U.S. citizen and sought adjustment of his status as permitted
by law, an adjustment that is routinely granted. | .] Wheén
his immigration counsel sought to have him released on an Imumigration Bond, the Federal Bureau
of Investigation interfered, to the extent that the Immigration Judge refused to conduct a pretrial
release hearing or grant relief. Id. As Petitioner’s counsel stated under oath, [ ], he was
told by INS District Counsel that “‘the FBI has an interest in Mr. [ 1’ and that unless
the FBI closes its investigation of Mr. [ ]. INS would object to any adjustment of status
and to any request for Mr. [ 1’s release. The Immigration Judge stated tllat; in view of
the INS’ position he could not do anything,” but he did schedule a bond hearing for November

14, 2001. Id., at 3. When Petitioner’s counsel sought to raise the issue of an Immigration Bond,


http://www.findlaw.com/

on November 29, 2001, District Counsel again objected, and as Petitioner’s counsel attempted to
argue for relief, the Immigration Judge “announced he was going off the record and shut off the
recording machine that is used to record bond hearings.” Id. at 4. Despite objections by his
' coun_sel, Petitioner was not released on an Immigration Bond. Id.

While in INS custody, on December 28, 2001, Petitioner was served with [









] the government agreed to his release on a nominal $10,000
Immigration Bond pending the balance of INS proceedings. He posted the bond on March 4,
2002, and is now at liberty pending completion of his Immigration proceedings. Appendix (A-7).

[

1.

A clerk of the couﬁ of appeals inadvertently disclosed the existence of the appeal by listing
it on a public oral argument calendar and showing its name under PACER, which led to a
nationally published newspaper story, Dan Christensen, Secrecy Within, DALY BUSINESS REVIEW,
March 12, 2003, at Al. Appendix (A-4). Although the existence of an appeal became known to
the public, the district court case remained fully sealed from public view. The clerical error
revealed only the name and case number of the appellate case, but even that much information was
quickly returned to complete secrecy. The oral argument below took place in a sealed courtroom.
The existence of, issues in, and the decisions of the district court and court of appeals remain

7



sealed from public view. Based upon the Secrecy Within newspaper story, [

] the district court clerk listed on the public
docket the case number of the habeas corpus case. The district court did not list the names of the
pariies or their counsel, and simply showed each of the 65 docket entries as “SEALED.”
Appendix (A-6).

This petition for writ of certiorari follows.
Statement of Facts

The district court did not conduct an evidentiary hearing.



REASONS FOR GRANTING THE WRIT

In an extraordinary set of secrel cases, the courts below sealed an entire habeas corpus
proceeding and appeal — the style of the case, the case numbers, the names of the parties and
their counsel, every court filing and every court ruling - without ever entering a sealing order,
without articulating a reason for sealing, and without tailoring a sealing order for only those
matters that might justifiably be sealed from public view. Despite repéated motions to unseal
proceedings, or portions of these proceedings, the entire habeas corpus case and appeal remain
sealed from public view. The mere existence of these proceedings was unknown by the public
since neither the district court nor court of appeals maintaing a public docket of the case, and, but
for a brief clerical error, all proceedings would still be completely sealed from public view. And
that brief, yet unrevealing, public glimpse was quickly sealed.’ This habeas corpus case has been
heard, appealed, and decided in complete secrecy.

This petition raises the common-law and First Amendment rights of the public and the
news media, who are oblivious to the proceedings below and cannot be heard themselves. Their

ignorance of these proceedings is due to an improperly sealed dual-docket in the district court,

! In error, a clerk of the court of appeals inadvertently disclosed the existence of the appeal
by listing it on a public oral argument calendar and showing its name under PACER,, which led
to a nationally published newspaper story, Dan Christensen, Secrecy Within, DALY BUSINESS
Review, March 12, 2003, at Al. Appendix (A-4). Although the existence of an appeal became
known to the public, the district court case remained fully sealed from public view. The clerical
error revealed only the name and case number of the appellate case, but even that much
information was quickly returned to complete secrecy. The oral argument below took place in a
sealed couriroom and the existence of, issues in, and the decisions of the district court and court
of appeals remain unknown to any member of the public or media. Based upon the Secrecy Within
newspaper story, [ '

] Appendix (A-2).



which did not even acknowledge the existence of the case; and a refusal of the court of appeals
to publicly acknowledge the appeal pending before it, that it decided the case, or the nature of its
decision. Although the secret court of appeals’ decision ordered the district court to docket the
case publicly, [ ] (sealed order,
unpublished), it affirmed the district court’s refusal to unseal any of the filings in the case, and
every eniry in the case remains sealed. See PACER, [ ‘ }.* The
court of appeals itself refuses to disclose that it has decided the appeal. Indeed, the final order of
the court of appeals is sealed, not publicly docketed, and filed in a case that is not publicly
docketed. See Appendix (A-4&S35). The public and media are, therefore, still unaware that the
courts below have held undocketed federal judicial proceedings in which all court filings are
completely sealed from public view. For obvious reasons, then, Petitioner is the only person who

knows sufficient inforrnation to challenge these proceedings.

o ] the district court has now
docketed the case as “Sealed Petition v.”, listing the plaintiff as “IN RE PETITION FOR WRIT
OF HABEAS CORPUS,” and listing no other parties. No party is listed by name and no counsel
for the parties are named. Two entries are listed as “SEALED PETITION for writ of habeas
corpus,” and every one of the remaining 63 docket entries is listed as “SEALED”: SEALED
DOCUMENT, SEALED MOTION, SEALED ORDER, SEALED NOTICE OF SEALED
HEARING, SEALED MINUTES OF HEARING, SEALED TRANSCRIPT OF HEARING, or
SEALED NOTICE QF APPEAL, without any further description of the substance of the filing.
Appendix (A-6).
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Petitioner has standing to raise these common-law and First Amendment access issues® and
the issues are not moot.*

The public’s right of access to the sealed courts’ filings and proceedings derives from two
sources, the common-law and the First Amendment.

It is clearly established that court documents are covered by a common-law right of access.
Nixon v. Warner Communications, 435 U.S. 589, 599 (1978) (recognizing general ;ight to inspect
and copy “judicial records and documents™). Under that doctring, judicial documerits are
presumptively available to the public, but may be sealed if the right to access is outweighed by

the interests favoring nondisclosure. Nixon, 435 U.S. at 602. Challenges to closure decisions

3 Because “it is the rights of the public, an absent third party, that are at stake, any
member of the public has standing ... to move the court to unseal the court file in the event the
record has been improperly sealed.” Brown v. Advantage Engineering, Inc., 960 F.2d 1013, 1016
(11th Cir. 1992); Wilson v. Amerigan Motors Corp., 759 F.2d 1568, 1570 (11th Cir. 1985). As
a member of the public, Petitioner has standing to assert these interests on behalf of all
Americans, the press and its readers alike. Id.; see e.g., Cendent Corp. v. Forbes, 260 F.3d 183
(3rd Cir. 2001) (private attorney successfully challenged sealing order under principles of
common-law access): Miller v. Indiana Hospital, 16 F.3d 549 (3rd Cir, 1994) (granting
individual’s appeal, based upon common-law right of access, overturning sealing order); Union
0il Company v. Leavell, 220 F.3d 562 (7th Cir. 2000) (individual party successfully challenged
legally insufficient sealing order); Leucadia, Inc. v. Applied Extrusion_Technologies, Inc, 998
F.2d 157, 167 (3rd Cir. 1993) (permitting private party right to raise public access issue in civil
litigation).

* See Globe Newspaper Co., 457 U.S. at 602-03 (access litigation not moot because it is
capable of repetition, yet likely to evade considered plenary review); United States v. Ellis, 90
F.3d 447 (11th Cir. 1996) (public access issues not moot mercly because substantive case has been
completed); United States v. Valenti, 987 F.2d 708, 712 (11th Cir. 1993) (mootness does not bar
claims against motion to unseal closed proceedings, even though proceedings have ended);
Newman v. Graddick, 696 F.2d 796, 800 (11th Cir. 1983) (appeal of denial of unsealing not
moot, in part, because records not yet released); United States v. Gurney, 558 F.2d 1204, 1207
(5th Cir. 1977) (appeal of denial of access to court records does not become moot even after case
has been tried, since the marter is capable of repetition, yet evading review, because the
underlying litigation will almost always terminate before appeal is heard).

11



based on the common-law right of access are reviewed for abuse of discretion, Nixon, 435 U.S.
at 509, and the failure of a sealing court to justify secrecy requires unsealing under common-law
principles. See e.g., Miller v. Indiana Hospital, 16 F.3d at 551 (sustaining common-law acc.;ess
to court records in civil case, where court did not articulate compelling countervailing interests);
Cendent Corp. v. Forbes, 260 F.3d at 187 (overurning confidentiality order where district court
failed to articulate the necessary findings to support order); Union Oil Company ¥. Leavell, 220
F.3d at 567 (reversing procedure in civil case of filing under seal “[a]lmost every document filed
in the case, even the district court’s opinions, orders, and judgment”); Bank of America National
Trust and Savings Assn. v. Hotel Rittenhouse Associaies, 800 F.2d 339, 346 (3rd Cir. 1986)
(court abused discretion by refusing to unse:al- documents without particularized showing of need);

Wilson v. American Motors Corp., 759 F.2d at 1571 (reversing sealing in civil case, absent

articulated findings of a compelling government interest),

The First Amendment protects the right of the public and the press to attend criminal trials.
Globe Newspaper Co., 457 U.S. 596 (1982); Richmond Newspapers. Inc. v. Virginia, 448 U.5.
555, 558-81 (1980) (plurality opinion). The Court has applied a qualiﬁéd version of this First
Amendment right to attend certain pre-trial proceedings in criminal cases which historically have
been, and logically should be, open to the publi¢, allowing access except where closure is essential
to serve a higher interest and where closure is narrowly tailored. Press-Enterprise Co. v. Superior

Court, 478 U.S. 1, 7-9 (1986) (Press-Enterprise II ) (recognizing right of access to preliminary

12



hearings as conducted in California); Press- Enterprise Co. v. Superior Court, 464 U.S. 501
(1984) (Press-Enterprise I) (recognizing right of access to voir dire proceedings).’

Together, the common-law and First Amendment have provided an historical tradition of
public access to both civil and criminal court proceedings and documents. See Richmond
.Newspapcrs. 448 US. at 580 n.17 (“... we note that historically both civil and crimimal trials have

been presumptively open”); Gannett Co., Inc. v. DePasquale, 443 U.S. 368, 386 n.15 (1979)

(right of access “is equally applicable to civil and criminal cases...”). There is a presumptive right
of public access o court records, which requires a sirong showing before it can be overcome.
Nixon v. Wamer Communications, 435 U.S. at 597-98. Civil proceedings involving the
incarceration of prisoners are within the orbit of that presumption. Newman v. Graddick, 696
F.2d at 301 (civil prisonet overcrowding proceedings “presumptively open to press and public;’).

To justify sealing of court proceedings requires a judge to overcome the strong
presumption of openness. To accomplish this, the First Amendment requires that a court must
articulate “findings that closure is essential to preserve higher values and narrowly tailored to
serve that interest.” Press-Enterprise Co. v. Superior Court, 464 U.S. at 510. “The interest is to

be articulated along with findings specific enough that a reviewing court can determine whether

* Although Nixon relied upon the common-law, the decision does not hold that there is no
First Amendment right to access court documents. Specifically, it did not address whether there
was a First Amendment right to access court documments when access to those documents Is an
important factor in understanding the namre of proceedings themselves and when access to the
documents is supported both by experience and logic. The Court has not yet definitively ruled
whether there is also a constitutional right of access to court documents. Se¢ United States v.
McVeigh, 119 F.3d 806, 812 (10th Cir. 1997), citing Lanphere v. Urbaniak and Colorado, 21
F.3d 1508, 1512 (10th Cir. 1994) (suggesting the possibility of using the First Amendment
standard in those limited circumstances where experience and logic support public access to
judieial documents).
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the closure order was properly entered.” Id. Under standards enunciated by the Court in "Press-

Enterprise I1,” closure of court proceedings and records can be ordered only if (1) closure serves
a compelling interest; (2) there is a “substantial probability” that, in the absence of closure, that
compelling interest would be harmed; and (3) there are no alternatives to closure that would
adequately protect that compelling interest. 478 U.S. at 13-14. In making this determination, the

district court must make on the record specific findings of fact, id., “with findings specific enough

that a reviewing court can determine whether the closure order was properly entered.” Press-

Enterprise I, 464 U.5. ar 510.

Although the Court has not specifically applied the three-part First Amendment test to
denial of common-law access to court documents, a majority of the circuits have concluded that
the logic of Press- Enterprise II extends to at least some categories of court documents and
records, such tha;t the First Amendment balancing test should be applied before sealing documents - -
and records accessible under the common-law, See, e.g., Cendent Corp. v, Forbes, 260 F.3d 183,
187 (overturning confidentiality order based on common-law, where district court failed to
articulate the necessary findings to support order); Union Oil Company v. Leavell, 220 F.3d at
567 (7th Cir. 2001) (reversing procedure in civil case of filing under seal “ [a]lmc;st every
document filed in the case, even the district court’s opinions, orders, and judgroent,” without |
requisite articulation of compelling interests); United States v. McVeigh, 119 F.3d 806 (10th Cir.
1997) (applying First Amendment test in addition to common-law access claims); Miller v.
Indiana Hospital, 16 F.3d 549, 551 (3rd Cir. 1994) (sustaining common-law access to court
records in civil case, where court did not articulate compelling countervailing interests); United
States v, Valenti, 987 F.2d 708, 715 (11th Cir. 1993) (applying First Amendment test to claim

14



for commeon-law access to court docket); Brown v. Advantage Engineering, Tnc., 960 F.2d 1013 ,'
1016 (11th Cir. 1992) (reversing sealing order in civil case since there was no order setting forth
compelling reasons for sealing); Washington Post v. Robinson, 935 F.2d 282, 287 (D.C. Cir.
1991) (vacating order to seal plea agreement because of inadequate justification and inadequate
findings); In re Search Warrant for Secretarial Area Outside Office of Gunn, 855 F.2d 569, 573
(8th Cir. 1988) (affirming order to seal search warrant affidavits and revised ordmj to seal docket
entries); In re NBC, Inc., 528 F.2d 340, 34344 (6th Cir. 1987) (remanding for additional
findings sealing motions concerning recusal of trial judge and defense counsel conflict of interest);
In re New York_Times Co., 828 F.2d 110, 114 (2d Cir. 1987) (remanding order sealing

suppression motions and accompanying exhibits for more adequate findings and for consideration

of redacting sensitive material); Bank _of America National Trust and Savings Assn. v. Hotel

Rittenhouse Associates, 800 F.2d 339, 346 (3rd Cir. 1986) (court abused discretion by refusing ™ -~

to unseal documents without particularized showing of need); Wilson v. American Motors Corp.,

759 F.2d 1568 (11th Cir. 1985) (applying First Amendment test to claim for common-law access
to court filings in a products liability action); cf. Newman v. Graddick, 696 F.2d 796 (11th Cir.
1983) (pre-Press-Enterprise IT case reversing order sealing lists in civil case claiming prison

overcrowding); Associated Press v. United States District Court, 705 F.2d 1143, 1144 (9th Cir.

1983) (pre-Press-Enterprise IT case holding First Amendment prohibited blanket order sealing all
documents filed in a high-profile criminal prosecution of John DeLorean, and remanding for
document-by-document evaluation). We apply the same test, therefore, to the habeas corpus
proceeding below. A habeas corpus case is a civil proceeding, governed by statute, 28 U.5.C.
§ 2241 et. seq., the Federal Rules of Civil Procedure, and Rules Governing Habeas Corpus Cases.
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Habeas corpus proceedings are historically, and by court rule, open to the public. See FED. R.
CIv. P. 77 & 79. Appeals of habeas corpus proceedings are also open to the public, both as a
matter of historical practice and rules of court. FED, R. APP. P. 12 & 45.

| Habeas corpus is sometimes considered a hybrid criminal proceeding because it involves
litigation over a prisoner’s right to liberty. This overlap makes it unclear whether access to such
proceedings is guaranteed by the First Amendment or the common-law, but, since the test for
sealing proceedings is the same, see United States v. McVeigh, 119 F.3d at 811-12, there is litile
practical difference in how the right of public access is denominated. Under the one test applicable
o both common-law and First Amendment protections, the entirely secret habeas corpus
proceedings below have been improperly sealed.

Our analysis begins with a succinct reiteration of the law: Where a court “attempts to deny

the right of access in order to inhibit the disclosure of sensitive information, it must be shown that ~

the denial is necessitated by a compelling governmental intereét, and is narrowly tailored to serve
that interest.” Globe Newspaper Co., 457 U.S. at 606-07. And, as Richmond Newspapers
stressed, “The judge’s evenmual decision must be ‘articulaied in ﬁndings" which appellate courts
can review.” 448 U.S. at 581.

Applying these strict principles to the case at bar, the error below is transparent. Despite
how the courts and clerks below treat these cases, ther_e is no sealing order helow. It is painfully
obvious, therefore, that the district court has not met the requisite constimtional requirements for
closure of the court file or sealing of court filings. This is equally true of the court of appeals’

secrecy, which exists without any articulation of compelling circumstances to justify it.
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Without articulated findings on the record of any kind, the record-on-appeal is necessarily
devoid of the common-law and First Amendment requisites for sealing. Manifestly, there have
been no articulated findings that there is a compelling government interest, or that complete
sealing (as opposed to selectiv: redaction) is necessary. One cannot escape the conclusion that the
cases and filings were never properly sealed. Treating an entire case as sealed, where there is no
sealing order and the lower courts failed to articulate the requisite findings, is an abuse of
discretion, requiring reversal of the court of appeals’ order affirming the denial of the motion to
unseal the case, as well ag the more focused motion to unseal select filings. See e.g., Cendent
Corp. v. Forbes, 260 F.3d at 187 (overturning confidentiality order where district court failed to
articulate the pecessary findings to support c-)rder); Union Oil Company v. Leavell, 220 F.2d at
567 (reversing procedure in civil case of filing under seal “[a]lmost every document filed in the
case, even the district court’s opinions, orders, and judgment”); Bank of America National Trust
and Savings Assn. v. Hotel Rittenhouse Associates, 800 F.2d 339, 346 (3rd Cir. 1986) (court
abused discretion by refusing to unseal documents without particularized showing of need);
Wilson v. American Motors Corp., 759 F.2d at 1571 (reversing sealing in civil case, absent
articulated findings of a compelling government interest).

The same analysis applies to the district court’s denial of the tmotions to unseal the case

or to unseal selected filings, and the court of appeals’ order affirming those decisions.® After the

1

] United States v. United Mine
Workers, 330 U.S. 258, 293-94 (1946) (“an order of a court with jurisdiction over the subject

matter and person must be obeyed by the parties until it is reversed by orderly and proper

17



petition for writ of habeas corpus was filed, the magistrate judge who issued the sealed material
witness warrant then “entered an order that dissolved the material witness complaint against

Petitioner and dissolved the resulting material witness warrant.” R2:20 at 4. [

]- The only reason for the original

secrecy was because the government [

1.
See Maﬂl land Cas. Co v. Latham, 41 F.2d 312, 313 (5th Cir. 1930) (“[I}t is the genera] rule that
in the absence of stamite, voluntary dismissal of a suit leaves the situation as if the suit had never
been filed.”); Bryan v. Smith, 174 F.2d 212 (7th Cir. 1949) (a voluntary dismissal leaves r..he
situation as if suit had never been brought); ¢f., Ambassador Ins, Co v, Stiles, 628 F.2d 373 (5th * -
Cir. 1980) (earlier order of circuit court had no res judicata effect after voluntary dismissal).

In addition, [

1, was apparently not sealed. [

proceedings™), giting Howat v. Kansas, 258 U.S. 181 (1922) and Worden v. Searls, 121 U.S. 14
(1887) (punishing violations as contempt, even if underlying order is later reversed on appeal);
United States v. Cutler, 58 F.3d 825, 832 (2d. Cir. 1995) (“A party may not challenge a district
court’s [gag] order by violating it. Instead, he must move to vacate or modify the order ...”).
Petitioner’s counsel did not seck, however, to have the docket sealed in either court. Neither did
counsel for appellees below. That decision was apparently made by the disirict court and court
of appeals’, or the clerks of those courts, without input from the parties, and without the
articulated judicial findings required by the Court’s jurisprudence.
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1. 1d.

Petitioner moved to unseal [ ], and, in a more
focused motion, to unscal three specific filings, [ IE
. Petitioner’s Motion ]: This motion states only

that Petitioner [
]. These facts are not secrets.

* Petitioner’s Memorandum of I.aw in Support of [

] and sets forth a legal argument founded entirely on
publicly available legal authorities. Nothing in this memorandum is a secret.

* The Mogion to Unseal itself. [ 1.

Unsealing these documents, or, at least the very least, the Motion to Unseal, would have
put the public and media on notice that a sealed proceeding exists, permitting appropriate
intervention and litigation by interested parties concerning the propriety of the sealed proceeding.
See e.g., United States v. Valenti, 987 F.2d 708 (11th Cir. 1993).7 Yet, tht;: focused unsealing
motion was denied by the same perfunctory single-sentence in the half-page general order denying
all relief: “Petitioner’s motion to unseal certain pleadings and motion to unseal the entire record
in the case are DENIED.” [ 1. Certainly this order does not articulate that “the denial of

access i8 necessitated by a compelling governmental interest, and is narrowly tailored to that

7 Although Petitioner has attempted to diligently guard the rights of press access in this
Court and below, his interests may or may not be identical to those of the public and media. For
this reason, the public, through their proxy, the news media, must participate in motions to seal
or unseal court records, if the issues are to receive a complete airing.
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interest.” Globe Newspaper Co., 457 U.S. at 606-07. The order denying mortions to unseal was,
consequently, an abuse of discretion.

The sealed decision of the court of appeals is no more enlightening. It affirms the district
court’s refusal to unseal without identifying reasons articulated by the district court, or articulating

any reasons of its own.

[

1.

Appendix (A-1). The court of appeals decision erroneously assumes the existence of a non-existent

district court “sealing order,” and ironically, the court of appeals decision is itself part of a secret

case without a public docket. As to the former point, since there is 110 sealing order in the district
court, it necessarily lacks the articulated findings necessary to sustain a sealing order; as (o the
latter point, the court of appeals’ decision suffers the same constituﬁonal and common-law
deficiencies for which it reverses the district court.

When minimal information about the appeal was discovered by the news media, due to an

inadvertent lapse in the clerk’s office, [

]. The case comes to the Court, therefore, with no judicial articulation of

any reason for its secrecy in both courts below.
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Inherent in the right of access is the right of the public to challenge the propriety of sealed

records and proceedings, a right that has been recognized repeatedly. See e.g., United States v.

Ellis, 90 F.3d 447, 449 (11th Cir. 1996); United Siates v. Valenti, 987 F.2d at 711; Newman v.

| Graddick, 696 F.2d at 799-800. Without the kind of information that a public docket provides,

however, the public and news media are unable to challenge the propriety of sealed proceedings,
effectively neutering the common-law and First Amendment rights of access.

Although the right to access is not absolute, the right of the public to litigate its entitlement
to access must be absolute if the public is 1o have means to effect its right of access. See Unifed
States v, Valenti, 987 F.2d at 711. After all, the right of access to judicial records “is important
if the public is to appreciate fully the often-significant events at issue in public litigation and the
workings of the legal system.” Newman v. Graddick, 696 F.2d at 803.

Recognizing that the common-law and the First Amendment ights of access to court
records are dependent on a uniform system of docketing, court rules place this duty on court
clerks. “Perhaps no other duty of the clerk is more central to the historical role of the office of
clerk than docketing.” District Court Clerk’s Manual, Chapter 11, Dmllketing § 11.01(a) The
Duty to Maintain a Docket, (2002),® This portion of the District Court Clerk’s Manual is
promulgated in direct response to FED. R. C1v. P. 79(a), which sets forth the clerk’s docketing
duries;

Rule 79. Books and Records Kept by the Clerk and Entries Therein.

(a) Civil Docket. The clerk shall keep a book known as “civil docket” of
such form and style as may be prescribed by the Director of the Adminisirative

' The District Cowrt Clerk’s Manual may be accessed on the INET at
< hitp://156.119.80.10/court operations/dcad/geninfo/chapter11/chap 11.htm>.
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Office of the United States Courts with the approval of the Judicial Conference of

the United States, and shall enter therein each ¢ivil action to which these rules are

made applicable. Actions shall be assigned consecutive file mumbers. The file

mumber of each action shall be noted on the folio of the docket whereon the first

- entry of the action is made. All papers filed with the clerk, all process issued and
returns made thereon, all appearances, orders, verdicts, and judgments shall be
entered chronologically in the civil docket on the folio assigned to the action and

shall be marked with its file number. These entries shall be brief but shall show the

nature of each paper filed or writ issued and the substance of each order or

judgment of the court and of the returns showing execution of process. The entry

of an order or judgment shall show the date the entry is made. When in an action

trial by jury has been properly demanded or ordered the clerk shall enter the word

"jury” on the folio assigned to that action.

In addition, FED. R. C1v. P. 79(c) Indices; Calendars, adds this requirement: “Suitable indices
of the civil docket and of every civil judgment and order referred to in subdivision (b) [relating
to civil judgments and orders] of this rule shall be kept by the clerk under the direction of the
court.” Similar docketing respousibilities are imposed on the clerks of the court of appeals, under
FED. R. APP. P. 12(a) Docketing the Appeal and 45 Clerk’s Duties.

The docket is a “permanent record[], which contain[s] a chronological account of court
proceedings and filings and serve[s] as an index to the case files.” District Court Clerk’s Manual,
Chapter 11, Docketing § 11.01(b) Function of Dockets (2002). “Dockets are frequently referred
to in determining the present status of a case ...” and “can ... [p]rovide a substitute for the public
10 use [0 review a case without having to actually examine the case file.” Id. “As keeper of the
records of the court, the clerk is required to respond to inguiries by the bar and public on the
status of specific cases identified by name or docket number (or any other field that is searchable,
given the level of automation).” This includes searches and antomated access by PACER, “which
provide(s] the bar and public with the capability to search the party case indices and dockets for

official information through the use of public computer terminals and a dial-in service ...." Id.
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Here, the district court and court of appeals maintain sealed dockets, making historically
public information unavailable to the public. The entire dockeis for this case and appeal, and
every entry on them, are maintained privately, under seal, unavailable to the public. In the court
of appeals, not just the filed documents and docket sheet are sealed from public view, but also
hidden is the essential fact that a legal proceeding exists. Unless already privy to the litigation,
no member of the public or news media can know anything about its existence, thus depriving the
media of its common-law and First Amendment rights to challenge the propriety of sealed
proceedings. To exacerbate matters, the parties and counsel are under a court order that prohibits
them from publicly revealing what they know of the proceadings. Appendix (A-2); Rl1:1 at2-3
and R1:18. The public dockets are the only information available to the public about this case and
they say nothing. | |

Even if an interested person knows Petitioner’s name, or the case ﬁumber of his case, or -
the date on which his case was filed, there is no way to identify that any proceeding is pending.
Using the advanced search features of PACER® - npame, case numnber, ot date filed - one can
find not a single inkling of the merits of the habeas corpus proceeding bél'ow, or that an appeal
was pending and decided.

Because common-law and First Amendment rights of access are implicated, the district
court and court of appeals were required to follow certain procedures before they could properly

order closure of court records, such as the dockets, pleadings, and decisions. Here, the district

¥ The Public Access to Court Electronic Records system is the accepted method for the
public 1o retrieve electronically the public docket of federal courts. lling v. Dept. of
Correcttons, 191 F.2d 1324 (11th Cir. 1999).
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court did not hold a hearing on the sealing or motions for unsealing. The district court did not
give the public any notice of the sealed matter or any opportunity to be heard. The sealed docket
prevented the public from even knowing the unsealing question was at issue. And, finally, the
" district court did not make articulated findings on the sealing and unsezllling motions. The entirety
of the district court’s decision is reflected in this terse line from its perfunctory final order,
“Petitioner’s motion to unseal certain pleédings and motion to unseal the entire record in the case
are DENIED.” [ 1. The district court’s failure to give notice, hold a hearing, and to make
articulated findings is an abuse of discretion and reversible error. The same is true of the court
of appeals’ secrecy.

The world has changed since 9/11. But the common-law and First Amendment rights to
discuss and debate those changing events remain alive. One such subject of national debate has
involved the propriety of the governmeni’s seizure of Middle Eastern men living in the United

States, and their custodial transportation to Virginia for questioning as material witnesses.'® It has

10 Gee generally, Laurie P. Cohen, Campaign Against Terror: Use of Material-Winess
Warrants in U.S, Draws Critigism, WALL 8. J., Oct. 22, 2001, at A12, available af 201 WL
2879362; Patricia Hurtado, AMERICA’S ORDEAL.: Held For nihs Faces More
Charges, Was Material Wimess in Attacks, NEWSDAY, Oct. 25, 2001, at A38, available at 2001
WL 9257870; William E. Gibson, Coalition Seeks Data on Federal Detainees: Activists Decry
Use of New Law, 8. FLA. SUN SENTINEL, Oct. 30, 2001, at 7A, available at 2001 WL 22764992;
Jennifer Barret, Morton H. Halperin: ‘“We're Seeing Actions Every Day That Violate Fundamental
Civil Liberties, NEWSWEEK WEB EXCLUSIVE, Nov. 16, 2001, available at 2001 WL 24139127
Alfonso Chardy, Justice Rules Against Freeing Some INS Long-Term Detainees, MIAMI HERALD,
Nov. 24, 2001, at A24, available at 2001 WL 30042331; Alfonso Chardy, Justice: It's QK to
Hoid Aliens, Miamr HERALD, Nov. 24, 2001, at 1B, available at 2001 WL 30042357; Evan
Thomas & Michael Isikoff, et. al., Tustice v. Terror, NEWSWEEK, Dec. 10, 2001, at 37, available
at 2001 WL 19505623; Amy Bach, Deported...Disappeared? (Immigration Detainees After
September 11), THE NATION, Dec. 24, 2001, at 7, available at 2001 WL 2133141, Sydney P.
Freeburg, Fighting Terror: Terror Sweep a Baitle of Rights and Safety, ST. PETERSEURG TIMES,
Jan. 13, 2002, at 1A, available at 2002 WL 3229185; Amy Goldstein, No Evidence in Pilot’s
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also been the subject of reported federal court decisions.! But in all such cases, the public and
media knew that some proceeding was pending, the first and essential ingredient to both the public
debate and legal determinations on the closure of proceedings, The blanket sealing utilized in this
case and appeal, however, hides everything, hoth the government’s actions and Petitioner’s claims
of unconstitutional government collusion, neutering the news media’s opportunity to litigate the
propriety of sealing this action, and necessarily removing Petitioner’s legal plight from the public
debate. These are precisely the harms that gave rise to the Court’s public access jurisprudence.

The facts of Petitioner’s case would make a significant contribution to the national debate
about the detention and treatment of Middle Eastern persons and there is no legitimate government

interest permitting court-suppression of his ordeal. [

Case; West African Still Held as Material Witmess in Attack Probe, WasH. POST, Feb. 2, 2002,
at A20, available at 2002 WL 10945321; Greg B. Smith, Arab Student Held in J ail on Phone
Links to Terroriets, N.Y. DAILY NEWS, Mar. 22, 2002, available at 2002 WL 3170219; Ashlcy
Gauthier, Secret Justice: Access to Terrorisyn Proceedings, 26 NEwWs MEDIA AND THE L. 1, (2002),
available at 2002 WL 17579317,

it $ep g.gr., United States v. Osama Awadallah, 202 F. Supp.2d 82 (2002) (finding 9/11
suspect illegally detained as a material witness and suppressing fruits of illegal arrest); Inre
Application of 1].S. for Material Witness Warrant, 213 F. Supp.2d 287 (8.D.N.Y. 2002)
(permitting detention of material witness); In_re Application_of 11.8. for Material Witness
Warrant, 214 F. Supp. 2d 356 (§.D.N.Y. 2002) (considering contempt against gOVEIMMENt agent
in relation to material witness proceeding); cf., Detroit Free Press v, Asheroft, 303 F.3d 681 (6th
Cir. 2002) (prohibiting secret immigration proceedings to deport “special interest” cases, a
euphemism for Middle Eastern men).
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[ - ]. Fora govemﬁlem defending its treatment of Middle Eastern immmgrants,
see Deborah Zabarenko, FBI Chief Defends Post-9/11 Detention Policies,' this kind of
information makes a compelling rebuttal. Indeed, this information would have added even more
substance to the Department of Justice’s Inspector General report criticizing mistreatment of post- .

9/11 detainees, Department of Justice, Office of the Inspector General, The September 11

Detainees: A Review of the Trearment of Aliens Held onImmigration Charges in Connection with
the Investigation of the September 11 Attacks, June 2003, even as the government continues to

defend its actions. Department of Justice, Statement of Barbara Comstock, Director of Public

Affairs'* (“We detained illegal aliens éncouutered during the 9/11 terrorist investigation until it
was determined that they were not involved in terrorist activity, did not have relevant knowledge
of terrorist activity, or it was determined that their removal was appropriate.”™).

The fuel for needed change in government is information, fuel which is hidden when
subject to blanket sealing orders without valid grounds, as in this case. As the Court observed in
Grosjean v. American Press Co, 297 U.S. 233, 250 (1936), “An informed public is the most
potent of all restraints upon misgovernment. ”

The events in this litigation highlight why the Court should grant certiorari, not only to

preserve and protect the public’s common-law and First Amendment rights to know, but also to

12 Wytp://story.news.yahoo.com/news?tmpl = story&ecid = 578&ncid = 578&e = 3&u = /nm
/20030613/ts_nm/rights_mueller_dc, June 13, 2003

¥ htip://www.usdoj.gov/oig/special/0603/ full.pdf, June 2, 2003; se¢ also, Eric Lichtblau,
UU.S. Report Faults the Roundup of Nlegal Immigrants after 9/11, NEW YORK TIMES, June 3,
2003, http://www aytimes.com/2003/06/03/politics/03DETA html

4 http://www usdoj.gov/oopa/pr/2003/Tune/03_opa_324 him, June 2, 2003
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reinforce those rights in a time of increased national suspicion about the free flow of information
and debate.
CONCLUSION
Based upon the foregoing petition, the Court should grant a writ of certiorari to the Court

of Appeals for the Eleventh Circuit.

Respectfully submitted,

KATHLEEN M. WILLIAMS

Federa] Pyblic D 7der
By: |

(Bau( M_Refshkind, Supervisory
Assistant Federal Public Defender
Chief of Appeals
Counsel for Petitioner

Miami, Florida
June 27, 2003
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